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HOW TO OPERATE START-UP IN THAILAND
: DIFFICULTIES AND LEGAL PROBLEMS

PHUBORDEE SAENGFUANG

Start-up, one of the most powerful business models nowadays, represents
a new wave of new generational entrepreneurs that are significantly incor-
porated and operated by a sole entrepreneur or a group of persons, as the
founders, who have business talent with limited capital and resources. Sev-
eral businesses have been set up as "Start-up” in order to solve problems in
daily life, i.e., a life would be more convenient when it was fulfilled by tech-
nology and innovation, which would be produced by start-up entrepre-
Nneurs .

Although Start-up has a significant impact on contemporary business op-
erations and society, Thai law still lacks sufficient provisions to encourage
the activities of Start-up entrepreneurs at a reasonable level. Many provi-
sions of laws continue to overlook the distinctive characteristics of this
business model and treat it similarly to other business organisations. Most
Thai government authorities are often confused that Start-up are also the
same as “Small and Medium Enterprises (SMEs)" and this understanding
largely hinders the potential for growth and development.

One of the business entities frequently chosen by entrepreneurs in Thai-
land is the "Limited Company” . This is because it can be formed with cap- ‘
ital divided into shares held by investors as shareholders (minimum two )

and managed by directors (minimum one), who are mostly the owners of
business idea. Regarding the limited characteristics of Start-up, although
fundraising by issuing shares to the company may seem to be a suitable
formula for the business model, but there are still many difficulties and
restrictions prescribed by Thailand’s Civil and Commercial Code (the

“CCC"), which are the main provisions regulating the management of limit-

ed companies. ’
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“ Characteristics of Start-up and relevant previsions: - §
1. Public Offering (PO) .
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Start-up entrepreneurs often acquire capital through fundraising, com-
monly known as “Crowdfunding”. This strategy involves obtaining capital
from numerous non-bank investors who are interested in the idea or busi-
ness model and willing to support Start-up operations. Crowdfunding is
mostly provided via an online funding portal or other electronic network
platforms, which would be easy and quick to get access to . ol
However, the Company Limited is prohibited by law for inviting'the ]ﬁﬁhﬂ
to subscribe for shares (Section 1102 of the CCC) because, dunng the
1970s, Thailand faced the crisis of public cheating and fraud. For this
reason, it led to the 1978 amendment to the CCC prohibiting any actions
of invitation to the public for subscription of shares.

At present, the above-mentioned provision is the significant bar;iér ;gthe i
improvement of Thailand’s Start-up ecosystem, in which many EIltFEPIEh _
neurs and legal professionals are working towards amending this provi-

sion. :

2. Employee Stock- Dwner Plaﬂ (ESOP) i—
ESOP, one of the major objectives for setting up Start-up, is the pmpnezl:nr— .
ship of the employee, i.e., Start-up company can keep its shares and can .
provide them to its empiﬂerEas one of incentivesor remuneration for-
. his/her dedication. However, t.hese shﬂres can be forfeited by Start-up..
-.company when such employee resigns! This process is called “TI’EHSLII}"

‘Shares” as all shareswill II].ltdEI.].l‘_",F he[t}ng to Start-up company.
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The main barrier to Treasury Sllares is the law*that prohibits-a Limited - _#
Lompany from owning or taking a pledge of its own shares (Section 1143-

. of the CCC), whether it has received from a purchase or a transfer Mm‘a—
over, during the formation period of a Lm’uted Cumpan}r 5 shall be

[‘Eﬂﬂlpietﬂl? subiscribed for or allotted-prior to the

| . pany-{Section 1104-0f the CCC). Consequently, 5
-owner of its own shares and cannot decide whether tﬁ re
Sh'EIIEE to employees pursuant to the EIfG[-ESﬂ‘Id provisions.”

3. Convertible Debenture S e\
Due to the fact that Start-up has hEEH. EEt up with hﬂu;eﬂ [ESOUTCES, &
j'do not have enough money to establish thaur uw:ﬁ husmess nany.——
. Start-up en -would frequently insteg Ponvert-

1ﬁie\\ benture (or Convertible Bnlll:{] as .

4Kanokwan Pila, I_w\uhhnﬁ related to Thailapd's Etarrup fundraising’ 1-3, .~
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nﬁ&khuugtimhe aforesaid situation seems to be harmfulfa: Rart Lp entre-" -
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the option for repayment or set-off of the debt during the formation
period. This option changes the creditor of Start-up to implicitly be the
shareholder of the Limited Company.

However, the law still prohibits that the whole amount of every share must
be paid in full, and in making payment on shares, a shareholder cannot
make a set-off against the Limited Company (Section 1119 of the CCC).
This provision negatively affects the cash flow of Start-up during such
period.

4. Change of rights on issued preference shares

Angel investors, the first group of investors who have a major impact
during the time of setting up Start-up, often join with Start-up entrepre-
neurs with the agenda of influencing the business. If the business is oper-
ated successfully, it might be taken over by the investors. On the other
hand, if the business falls down, they will not be responsible for any occur-
rences. The preference shares would be one of thm}ptmnfﬂsed by those
investors to specify their rights and benefits in the Start-up company,

= =such as the right to vote, or the right to recewe pl’lﬂl’i’t‘}" diﬁl:ﬁancls over the | i
DI‘d.lﬂH.l"_',FShEII'E etc.. " T e

_preneurs, the' law nonetheless states that no alteration of* determined pref—
erential rights of preference shares can bernrade (Section 1142 of the CCC)."

g This Q;qmsmn plaues Stan.—up at hjgh risk of being mﬂuenced b}r l]thEI‘ i
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4.,5 Sole P[Dp];l&tﬂl‘ﬁ]f]lp |

Heg*ardmg the characteristies of this type of business, Start up has mﬂitl].r
" been set up b}r a sole entrepreneur who has the idea, caj:;aﬁﬂlty and i mlagl

\ I}‘atlﬂﬂ tﬂ ganrﬂ*‘the daily l:fe activities of humans.

However, the CCC does not allow a sole entrepreneur toset up the lelted o

CD]]lpElﬂ‘j.T The Limited CDEIPEIIEFEE]I only be formed by any ‘two or more

people as the ‘anmutﬂrs whio'subscribe their names to a memorandum”

~-of association and perfnrm other acts in.accordance with the pmvlsmns of

t,he CCC (Section 1097 of the CCC). Althnugh man},r
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entrepreneurs and lawyers attempt to propose the concept of the Sole Pro-
prietorship, the law still prohibits the Company Limited from being
formed by one entrepreneur.

The above-mentioned restrictions are some of the problems that occur in
Thailand's legal system and rooted in the perception of Thai authorities,
which cannot be solved overnight. Currently, the problems faced by
Start-up are being discussed by the Council of State and we are waiting for
further progress. We anticipate that there will be amendments to laws,
especially to the CCC, to promote the operation of Start-up, which will
have a positive impact on the country's economy.

Currently, numerpus nations are fostering Start-up, for instance, the gov-
ernment of Singapore has numerous policies to support Start-up compa-
nies, including t not limited to—offering entrepreneurs promotion
programme referred to as "Startup SG Equity." This strategy benefits Sin-
gapore-incorporated Start-up businesses not only because Angel Investors
invest in them, but also because the Singapore government offers support
for investments in such potential Start-up, i.e., by investing in selected

 venture capital firms that will in turn invest into eligible Start-up, through

!a fund-of-funds approach, or holding the companies’ shares as one of their
shareholders alongside other private investors, etc.

E *Startup SG Equity’ (2023) Startup 3G, Singapore Government Agency Website: <https//www.startupsg.gov.sg/pro-
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